[Vol. 42 suits became a theme of the 1992 presidential election campaign. Vice President Quayle became known as the "scourge of the legal profession" for leading the campaign for reform. 4 At the 1991 convention of the American Bar Association (ABA) he charged that "staggering expense and delay" make the American system "a self-inflicted competitive disadvantage" in the global economy.5 While the current campaign is new, discontent with the justice system has been growing steadily for at least a decade. In 1984, the then Chief Justice of the United States, Warren Burger, warned the ABA convention that "Our system is too costly, too painful, too destructive, too inefficient for a truly civilized people."6 According to a recent article in the California Lawyer, "Clients, lawyers, judges and the general public all seem to think that the cost of civil litigation in the United States is out of control."7
Until now, there have been two principal reforms of civil procedure in the United States: one, beginning in 1848, when New York adopted the so-called Field Code, and the other culminating in 1938, when the national government adopted the Federal Rules of Civil Procedure. 8 Neither ofthese two reforms drew on Continental models of civil procedure or even gave foreign models meaningful consideration. But neither did they deliberately reject Continental models. Circumstances simply precluded real consideration of foreign alternatives.
The First Reform, the Field Code of 1848
The first great reform of American civil procedure presented no opportunity for reference to German models. As John Langbein has pointed out, German civil procedure then had not yet matured and consequently could not have presented an attractive model even if the reformers had been interested, which they were not. David Dudley Field, who engineered that reform in New York in 1848, was indeed aware of foreign law. 9 Field, the great advocate of codification in America, drew much of his inspiration for codification as such from Civil Law models, especially the French codes of Napoleon. His proposals for codification of the criminal law reported on developments in Europe. But when it came to procedure, Field was a reformer who "knew what was wrong with the existing procedural system and what should be done about it."lO David Clark has pointed out that Continental influences in Field's code of civil procedure are largely of French origin as transmitted through Livingston's code of civil procedure for Louisiana. l l
The Field approach to reform of civil procedure was historical, not philosophical; it chose to restate existing law rather than adopt a new system of law relying on foreign models. 12 What it did was to unify a wide variety of different procedures. It substantially loosened requirements for pleadings, which had required that the parties come to a single issue oflaw or fact. It required that testimony previously given in writing be given before a judge in open court. 13 
The Second Reform, The 1938 Federal Rules of Civil Procedure.
There was a better opportunity for German civil procedure to influence developments in the United States in the second major refonD. that culminated in the introduction of the Federal Rules of Civil Procedure in 1938. That reform can be traced to an address Roscoe Pound delivered to the American Bar Association in 1906, "The Causes ofthe Popular Dissatisfaction with the Administration of Justice. "14 Pound's address, besides being a clarion call for reform generally, is fairly regarded as an invitation to examine foreign solutions. 15 The early years of the 20th century saw the beginnings of a significant study in the United States of foreign law in general and of German civil procedure in particular. Pound, the long time Dean of Harvard law School, was himself a tireless proponent and practitioner of comparative law. In the year following the address to the ABA, and despite the negative response the address received, the ABA established a Comparative Law Bureau. It was organized by Si-[Vol. 42 meon E. Baldwin, a former President of the ABA and a student of both U.S. and foreign civil justice systems who published a couple of articles on German civil procedure. 16 Significant academic projects of the day included a procedural component. The leading proponent of comparative study of civil procedure was Robert Wyness Millar, professor at Northwestern University, who wrote a number of works on comparative civil procedure in the 1920s and 1930s; The most important of these was A History of Continental Civil Procedure, a volume in the Continental Legal History Series. In this book, Millar reprinted material that he had published elsewhere and translated a contemporary German book on civil procedure.1 7 The American legal community received Millar's book warmly. The two professors who in the next decade came to be the principal drafters of the Federal Rules of Civil Procedure, Charles Clark and Edson Sunderland, both praised Millar's book and encouraged future comparative study.18 In a review of Millar's book, Sunderland explained why foreign models of civil procedure had, until then, drawn scant attention: because of (1) "professional prejudice against new ideas, based on national conservation and the monopolistic nature of judicial agencies"; and (2) "ignorance, because Americans aren't good linguists and relevant materials are not readily available in English". Yet despite the favorable reception of Millar's work, neither Clark nor Sunderland nor anyone else seems to have considered foreign solutions in the actual drafting of the rules. Committee (1990) .
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[Vol. 42 1992 responding to the Quayle Report (the ABA Blueprint).3o Many of the Quayle Report proposals took legislative form in the shape of bills considered, but not passed, in Congress in 1992.31
All these reports, except the ABA Blueprint, agree that there is a crisis in the U.S. civil justice system brought on by excessive cost and delay. They concur in identifying the discovery phase of litigation as the principal cause of that delay and expense. In reaching these conclusions, the committees merely voice conclusions· long obvious to most of the bar. In 1980; Justice Powell of the Supreme Court, joined by two other justices, dissented from approving amendments to the Federal Rules of Civil Procedure arguing that "the changes embodied in the amendments fall short of those needed to accomplish reforms in civil litigation that are long overdue." According to the justices, "every judge and litigator knows" where the problem arises: "abuse of the discovery procedure available under the [Federal] Rules. "32
Unlike the other reports, the ABA Blueprint, while entitled "ABA Blueprint for Improving the Civil Justice System," is not so much a manifesto for change as an apology for the status quo. It advocates steps "to maintain and enhance the excellence of America's justice system. "33 The present crisis is not to be attributed to defects in the system, but to "the decay caused by long-term neglect and underfunding of the entire justice system" and by "the extent to which the civil justice system has been damaged by the increased burden on the criminal justice system."34 The ABA Blueprint is typical of a number of recent works that deprecate criticism by observing that dissatisfaction with the legal system has always been with us or by purporting to show that problems are not as severe as claimed. But even the ABA Blueprint recognizes that there are serious problems that have to be fIXed.
I)
Lacking in any of the reform reports is a clear vision of what reforms to implement. While the reports recognize that more than "tinkering changes" are required,35 they offer nothing more than minor corrections that leave the existing system, with all its defects, intact. None, for example, would fundamentally change discovery. The minimal nature of the changes proposed is apparent even to opponents of change. The ABA Blueprint criticizes the Quayle Report for being a "piecemeal collection of proposals" that "do not make a whole."36 Three of the most discussed potential avenues of reform are: (1) to reduce demand for dispute resolution through the public civil justice system; (2) to increase judicial case management to improve efficiency; and Gl) to alter the fee system to shift costs to the losing side. All of these avenues figured prominently in the Quayle Report, on which we focus here, since it has had the greatest political support. The Quayle Heport also proposed expert evidence reform and restrictions on punitive damages.
. Reducinl~ demand for dispute resolution is a favored means of reform. This means increased use of so-called alternative dispute resolution (ADR).37 Insofar as reforms concern the federal courts, it also means shifting the burden of litigation elsewhere, namely to state courts or to administrative agencies. 3s In the end, these proposals come down either to judges encouraging parties to settle or to directing parties to go elsewhere. Such proposals have little to do with a real reform of the civil justice system; they are additional recognition that the present system simply does not work. .
Proposals for increased "case management" are a bit closer to real reform--at least in name. The Quayle Report calls on judges to "take a hands on approach to case management,"39 which, the ABA Blueprint supports. 40 Similarly, the Federal Courts Study Committee Report endorses "the trend toward more vigorous ,case management by district judges, "41 while the Brookings Report calls on judges to "take a more active role in managing their cases"42 and the 1984 ABA Report insists that "The judge must assume direct responsibility for the pace of litigation, actively monitoring or directing the scheduling of events in the life of the case. "43 Proposals for active case management are not the openings for significant change. They are more of a tinkering with existing ways of doing business than an introduction of meaningful new procedures. According to the ABA Blueprint: "At base, however, caseflow management is u system controlled by the court that sets time limits for completion of all phases of the case from filing to conclusion, monitors 36 [Vol. 42 each case to ensure that established deadlines are met, and enforces management solutions to get cases that have fallen off schedule back on track. "44 What active case management does not do is change fundamentally what happens in litigation. It does not require parties to focus their pleadings on the issues in dispute. It does not force parties to identify the evidence they intend to rely on to prove their case. It does not limit the parties in discovery to material facts actually in dispute. It does not restrict substantially the parties in making their discovery demands. It does not introduce a judge to conduct depositions or to oversee document disclosure. About all it does do is make the judge a glorified calendaring clerk.
The third major avenue of reform would permit movement toward imposing litigation costs on the losing side. This schemeknown in the United States as the "English Rule"-is highly controversial. It is so controversial that even the Quayle Report calls for its introduction in only a very limited number of situations. 45 The Federal Courts Study Committee Report opposes the English rule,46 and the ABA has likewise been hostile toward it.47 The existing rule is defended so as to prevent discouraging parties "with plausible but not clearly winning claims" (Federal Court~ Study Committee). Prospects for adoption of fee-shifting do not seem .good.
Continental models have. had no significant role in the various reform proposals of the last decade and have achieved only the most fleeting of mentions in the various reports. The references are so fleeting and trivial that they can all be summarized here. The Quayle Report,48 the ABA Blueprint and the 1984 ABA Report all make no references at all to Continental civil procedure. The Brookings Report merely notes in a single sentence that "[U.S. lawyers] who have litigated abroad perceive U.S. litigation costs to be substantially higher than those in foreign countries. "49 The far longer Federal Courts Study Committee Report brings only a slightly greater comparative perspective: it rejects out of hand the use of specialized courts such as are found on the Continent ("most American lawyers find the ideal of specialized courts repugnant"). The Quayle Report does make one highly controversial reference to foreign systems: it claims that there are far more lawyers per capita in the United States than in other countries, e.g., 281 lawyers per 100,000 population in the U.S., but Knowledge of foreign law is at a very low level in the United States, not only among lawyers and judges, but even among academics. While there are a· few academics knowledgeable in foreign law, the United States has nothing to compare to Germany's Max Planck Institutes. 52 While the collapse of Communism has contributed to a new awareness among American lawyers of law in other countries, ironically, it has not led American lawyers to study foreign legal systems as an aid to reform their own. Instead, American lawyers are holding out their system as a model for the formerly Communist countries of Eastern Europe despite criticism of it at home. In the same issue of the California Lawyer that reports that costs of civil litigation are "out of control," the State Bar of California prescribes "Borrowing Knowledge from the U.S. Legal System"!53 The same ABA president who rejected Quayle's criticism at the 1991 convention, states that legal reform in Russia presents "a historic challenge to the AmeIican legal profession-to lend support on a scale and depth that only our nation has the resources to provide. "54 Many American lawyers, even at the highest levels of the profession, believe that their system, despite its defects, is still the world's best. 55 Developing knowledge in the United States of the German civil justice system· has been a slow process. The promising start in the first third of the century was hardly helped by the political disaster of the Nazi era. Even today, advocates of studying German civil proce- 53. Stone, lIupra n. 7, at 64. 54. D'Alemberte, "Our Eastern European Challenge," AB.AJ., March 1992, at 8. 55. For example, Justice Scalia, who is sometimes regarded as the "intellectual" on the Supreme Court stated: "How else do you run a system? The only alternative [to the U.S. system] is to go to the inquisitorial system and have an investigating judge, And then you are going to lose or win depending on how good a judge you happen to have gotten." F'rom "Ethics in America: Truth on Trial," recorded February 13, 1988 (Public Broadcasting System 1989).
[Vol. 42 dure must reckon with dismissal as advocates of a Nazi-tainted system.
While in many respects, the forced relocation of many first-rate jurists that resulted from the turmoil in Europe enriched the American legal community, in the field of civil justice, no such enrichment is apparent. Whether the reason for this was because a thorough-going reform was too far along by the time the emigres arrived in the 1930s or because civil procedure is more closely tied to the political system than is substantive law or for some other reason may beleft unanswered here. The clear fact is that the emigre generation had no influence on comparative civil procedure. While the emigres noted the defects of Common Law procedure, they shied away from active criticism. 56 
American Describers
A gradual building of American knowledge ofthe German system began in the 25 years that followed the Second World War, when international studies in general enjoyed a boom in the United States. Comparative legal studies benefited from that boom and U.S. law professors turned their attention to how Continental legal systems handle civil procedure. Grounds for this foreign study were more understanding how U.S. trading partners operate and less a search for alternative solutions to American problems. 57 While United States interest in international affairs has been in decline for two decades, practical problems of civil procedure have worked to create some interest and knowledge of foreign procedure among a small circle of judges and internationally active lawyers.68
Langbein's Challenge: The German Advantage
In 1985, Professor Langbein, now of Yale University, published an article with the plainly provocative title: "The German Advantage in Civil Procf~dure."59 Langbein challenges American lawyers to consider whether their cherished system is truly second best. Langbein in "The German Advantage" argues that the German system avoids the most troublesome aspects of American procedure by assigning judges rather than lawyers to investigate the facts. He contends that the United States should follow German experiences and restrict the lawyers' role in fact-gathering. He recommends that· the United States introduce judicial control and eventually judicial conduct of fact-gathering.
Langbein in his article provides a straight-forward exposition of certain fundamentals of German civil procedure which he contrasts to their counterparts in American procedure. While Langbein's conclusions are purposely provocative and consequently controversial, the contrastB he makes should not be, for they are patent to anyone familiar with both systems. They are: a) In Germany, the court has main responsibility for gathering and evaluating evidence. The judge prepares the case, serves as principal examiner and summarizes testimony. In the United States, each side prepares its own case for presentation to the court. The judge remains passive, there is no judicial preparation of the ca!3e, the parties' lawyer8 serve as principal examiners, and there· are verbatim transcripts of testimony. b) In Germany, the judge controls the sequence of the case and considers issueB deemed central first. In the United States, each side's lawyers first investigate the case fully in the discovery stage. Then later, at trial, they present their cases in full, first plaintiff, then defendant. c) In Germany, witnesses are questioned for the first time by the judge. In thf~ United States, lawyers for the parties prepare their witnesses prior to testimony. d) In Germany, expert witnesses are chosen by the judge and are supposed to be neutral. In the United States, expert witnesses are chosen by the parties and function as advocates.
America Reacts to The German Advantage
Reaction to Langbein's article has been largely negative: the German system, it is argued, may not be as good as claimed, or the U.S. [Vol. 42 approach has special advantages or, in any event, the German system would not work in the U.S.60 a) First Reaction to the German Advantage: Skepticism Professor Allen of Northwestern University is skeptical: he makes a plea to Langbein for "more details and fewer generalities. "61 Allen criticizes Langbein for leaving his article at a high level of generality, but nonetheless acknowledges that "If the generalities that [Langbein] invokes are true, then he has made a powerful argument that the American system is decidedly inferior to the German system in certain important respects and that we would do well to embrace aspects of that system."
Allen complains that he cannot determine from Langbein's article the truth of Langbein's generalities. In particular, he is bothered by the lack of empirical works to support Langbein's claims, and suspects that Langbein has emphasized the most negative appraisals of the American system while relying on the most charitable appraisals of the German.
Allen in his criticism of "The German Advantage" never escapes from an American perspective. He repeatedly assumes-as is very easy to do-greater similarities in the two systems than actually exist because of parallels in the problems they treat Allen challenges "The German Advantage" by pointing out that variations in the German approach to a particular problem parallel those in the American approach. What Allen overlooks, however, is that while problems in the two systems may parallel each other, the variations between the two systems are far more striking. This is apparent upon examination of several of Allen's principal criticisms:
Episodic or concentrated trial. Langbein writes about the problems that American procedure creates through use of a single, concentrated trial. The entire case must be fully discovered to avoid surprise at trial. Allen counters that "courts in the United States tend to deal with the matter .. .in a fashion at least somewhat analogous to Langbein's portrayal of the German response." Allen is right 60. Langbein had no reason to be surprised that there was no widespread acceptance of the Gennan system. A decade earlier he and others attempted a similar campaign against U.S. criminal procedure which led to similar results. Cf. Schlesinger, "Comparative Criminal Procedure: A Plea for Utilizing Foreign Experience," 26 Buffalo L. Rev. 361,363 (1977) (U.S. lawyers are possessed by a feeling of superiority that seems to grow in direct proportion to the ever-increasing weight of the accumulating evidence demonstrating the total failure of our system of criminal justice). At about the same time as Langbein's civil procedure campaign, Maxeiner argued for a refonn of the procedures for implementing antitrust law. that U.S. courts do sometimes grant continuances to deal with the unexpected, but the usual case is dealt with in one concentrated proceeding and it is the usual case for which the attorneys must prepare. A focused but limited inquiry is rarely possible under U.S. procedures.
Coached or unprepared witnesses. Allen makes much of the fact that the German prohibition on contacting witnesses has been loosened somewhat in recent years. ,This is true enough, but it does not affect the basic difference. Coaching, ,as, .known in. the U.S., is unknown in GE~rmany. In the United States, on the other hand, contact is the rule and coaching common.
Judicial control of fact-gathering. Allen acknowledges that the German judge is constrained by the principle of party-presentation (Verhandlungsmaxim) and by the principle of dispositive election (Dispositionsmaxime) [the translations are Millar's] which limit the judge's ability to control completely the gathering of facts. Allen is not prepared to consider, however, the substantial qualitative difference between the roles of German and American judges in gathering of facts. The German judge is active while the American is passive.
Experts, Allen states that he is unwilling to accept the anecdotal evidence that experts in the American system, who are selected and presented by the parties,. do align themselves with whomever pays the fee. We think that the point is readily apparent to anyone involved in American litigation ap.d requires no proof. 62 Whether the German system works better through use, or as Allen argues nonuse, of court-appointed experts is another matter. b) Second Reaction: The U.S. System Offers Unique Advantages Professor Samuel R. Gross of the University of Michigan takes a different approach to "The German Advantage". He concedes readily, if perhaps only for sake of argument, that the German system of civil justice is cheaper, quicker and more predictable that the American. Calling tho8e characteristics collectively efficiency, he then questions whether efficiency is a virtue in a legal system. In other words, Langbein's "German Advantage" is, after all, an illusion. Gross says the American advantage is the value of inefficien~ litigation. 63 Gross argues that there are drawbacks to efficient systems. According to Gross, an efficient system is necessarily more specialized and more difficult to operate that an inefficient one. "Completely cen- tralized systems are not only harder to set up and more likely to break down, but they break down more thoroughly."64 Gross draws an analogy to the relationship between word processors and typewriters: the difficulties of setting up and using a word processor may mean a typewriter may serve a particular user better. Of course, Gross's argument works equally well against just about every advance of the modern era and fails just like his analogy-try to find a typewriter in production in the United States today.
Gross contends that there is positive value in an inefficient system. His argument is that laws are often bad. An inefficient system spares us from "the worst consequences of our foolishness. "65 In the realm of civil justice, this inefficiency has the supposed salutary effect of increasing the range of conduct that is, as a practical matter, beyond formal legal contro1. 66 Gross concedes that what he calls a virtue is often cited as the "essential vice" of the U.S. system. 67 The validity of much of this argument has been challenged elsewhere. 68 It is, in effect, an argument for a minimalist legal system. If that be the goal, then better that choice be made explicitly.
Gross makes an argument that there is a "parochial" advantage of inefficiency that concerns the peculiar position of judges in the United States:
The German judge operates the judicial machinery of his system, the American judge presides over his dominion; he has less control but more prestige and authority. He also has a wider range of powers and roles than his German counterpart, including uniquely American opportunities to act on matters of public policy. To the extent that this judicial policy-making role in valuable-and we seem to value it-an inefficient judicial system may be a necessity. It would be difficult to justify, or to tolerate, allocating that sort of judicial power to judicial officials if they had the means to implement their policies directly and effectively. 69 Gross is certainly correct that American judges historically have a much greater role in policy-making than do any of their German counterparts except those judges on the German Constitutional Court. The tenacity with which American judges cling to that power is likely to inhibit any reform of the justice system which would cause judges to apply the law more and formulate it less. c) Third Reaction: The German Advantage Won't Work Here Professor John Reitz ofthe University oflowa explains "Why We Probably Cannot Adopt the German Advantage in Civil Procedure. "70 Reitz does not question Langbein's claimed advantages for German civil procedure, but argues that the U.S. could not adopt judicially dominated fact finding without changing other fundamental characteristics of U.S. civil procedure. He contends that cultural definitions of the role of lawyer and judge preclude such changes. Reitz states that "[U.S.] judges continue to view themselves -as umpires between the contending parties, rather than government officials responsible for determining the truth of the allegations."71 Since these roles are dictated as much by "legal culture" as by positive law, they are, Reitz contends, peculiarly difficult to change.
Reitz identifies several specific institutions of the American "legal culture" which he believes make introduction of "The German Advantage" difficult if not impossible:
Jury. According to Reitz, an active judge is potentially antagonistic to an impartial jury in those cases where the. parties do not waive trial by jury.
Judges. Reitz points out that the German system requires judges to prepare more for testimony than does the American system. To implement such a system in the United States would require a substantial increase in the number of judges. Leaving financial considerations aside, such an increase would, according to Reitz,· make political control of the judiciary more difficUlt. American judges focus on their political, i.e.,· law making function, and not on court administration.
Discovery. Reitz considers the U.S. institution of discovery to be the strongest objection to the introduction of German style judicial domination of witness examination. According to Reitz, the American system of discovery puts the burden on the party opposing discovery to justify why specific discovery should not be had, whereas the German system puts the burden on the party seeking disclosure. Reitz states that maintaining discovery,.but putting it under the control of the judge, would create an unacceptable risk of state abuse of discovery. The United States would face a danger of crusader judges. Judicial control of discovery would also, according to Reitz, create a danger of delay, since it would introduce another person into the proceedings whose schedule would have to be accommodated. Therefore, Reitz finds discovery the chief barrier to introduction of the German advantage.
It is ironic that Reitz finds discovery the principal barrier to adoption of the German advantage, for while the roles of judge and [Vol. 42 jury are rooted deep in the history of the Anglo-American common law, centuries before the United States became a nation, the institution of discovery as presently known was put into place in the lives of U.S. lawyers practicing today. That that system-subject to such criticism today-should be spared change, suggests a remarkable lack of flexibility. In any event, the whole thrust of Reitz's argument-we just can't change-is a sad commentary on the openness of the American system to change.
IV. PROSPECTS FOR THE FUTURE
The prospects for civil justice reform in the future are clouded. The Republicans in the last election campaign tried to paint the Democrats as opposed to reform. Indeed, the American Trial Lawyers' Association-one of the groups that most vocally supports the status quo-was a major contributor to the Clinton campaign. Still, the Clinton presidency is not inalterably opposed to reform, as Dan Quayle himself has pointed out.72 Moreover, the present miserable state of American civil justice may be sufficiently intolerable to keep the political pressure for reform on.
But what kind of reform is likely to result? Without knowledge of European alternatives, reforms are likely to be piecemeal and minor, at best-say along the lines of the Quayle Report. The entrenched special interests are likely to see to that. Knowledge and interest in foreign solutions, although greater than before, remain at a low level. Very few American lawy~rs or law professors are able to deal with foreign language works or even have an interest in having colleagues who can. Not that much has changed since Karl Llewelyn told Stefan Riesenfeld when he arrived in American in January 1935 that to identify a legal idea as having a foreign origin is to give it the "kiss of death."73 While U.S. lawyers may finally have recognized that they ought to have something different, they still have not accepted that that requires change and close examination of real alternatives. For the moment, the average U.S. lawyer is apt to respond to attacks on the legal system as did the ABA Section on Litigation, whose chairman-elect was quoted as saying: "Efforts to undermine confidence in our entire system of justice does [sic] the country a great disservice. We have at once the most emulated, thorough, democratic and fair system of justice in the world." 74 Ignorance is bliss.
